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consideration for the execution of the note and mortgage and not 
having tendered back same. In this case, the right to borrow money 
was properly held an implied power of the private trading cor- 
poration. Some courts, however, carry the doctrine of implied 
powers very far, holding any lawful act done by the accredited 
officers with a view to serving corporate ends, not prohibited by 
charter, ultra vires. 19 This view was specifically applied to a sub- 
scription to a fund for locating new industries in a city by a brew- 
ing concern having its factory and principal place of business there- 
in, the corporation being compelled to pay its subscription. 20 It is 
submitted that this attitude, though getting away from the strict con- 
struction of corporate powers laid down in the Calumet Dock Co. 
case, is, after all, the better view, since tending to obviate difficulties 
and injustice resulting from a holding that such an act were ultra 
vires. 

C. B. W. 



Damages — Measure in Contract Actions — In an action for 
damages for a breach of contract, it may be laid down as a funda- 
mental principle of the American and English systems of law that 
the basis of recovery is compensation for the loss suffered by the 
plaintiff. 1 This basis, however, is subject to two qualifications: 
the loss must come as a natural consequence of the breach — or be 
in the contemplation of the parties when the contract was formed 2 
— and must be capable of reasonably certain proof, both as to 
amount and cause. 3 With these principles in existence the courts 
have possessed a comparatively sure rule for the measure of dam- 
ages in contract actions; and with such a modus operandi have 
attained a greater uniformtiy in its application to particular cir- 
cumstances than would have been possible had the matter rested 
entirely in the discretion of either the judge or the jury. This was 
one of the difficulties of the early English courts, 4 when the Anglo- 
Saxon system was in use — there was no certain rule, and it was 
even variable as to whether the matter of compensation was wholly 
in the hands of the judge or the jury. So, too, the civil law is 
open to the same criticism. 5 The damages rest in the discretion of 
the court, and each case must be decided solely on its own facts. 6 

19 Winterfield v. Brewing Co., 71 N. W. 101 (Wis. 1897). 

20 Huntingdon Brewing Co. v. McGrew, 112 N. E. 534 (Ind. 1916). 
1 1 Sedgwick, Damages (8th Ed.), p. 29. 

2 Hadley v. Baxendale, 9 Exch. 341 (Eng. 1854). 
3 1 Sedgwick, Damages (8th Ed.), p. 245. 
*Ibid., p. 20. 

5 Ibid., p. 25 ft., citing Domat, Loix Civiles ; and Pothier, Traite des Obi. 

8 It would appear that in Scotland, profits may be recovered on much 

the same theory as in the civil law — the jury looks at all the circumstances. 
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Even though they have this more definite rule, the American and 
English courts are still faced with the difficulty of its application. 
And in no case is this better illustrated than in the matter of profits. 

Are profits recoverable in a contract action? And if so, is the 
recovery unlimited? There can be little doubt that in the early 
part of the nineteenth century it was generally considered that 
profits did not form a part of a plaintiff's schedule of damages. 7 
Yet even in the early cases there is at least a hint of the distinction 
that later was made between gains that surely would have resulted 
had there been no breach, and those which were merely speculative. 
This distinction is now drawn, more or less sharply. 8 Since the 
question of damages now rests on the broad principles of being 
naturally resultant from the breach, and being reasonably certain, 
whether profits are recoverable has become largely a question of 
certainty of proof. 9 

This requisite of certainty does not necessarily arise in proving 
the amount of the profits. Often the principal discussion centers 
around the point of whether there would have been any profits. 10 
So that the fact that a plaintiff can name and prove a certain sum 
does not mean that he will necessarily recover that sum. Thus, the 
anticipated profits from a speculation which has been prevented 
through the negligent conduct of a railroad or telegraph company 
are generally considered too uncertain — not as to amount, but as to 
their being attained by the plaintiff. 11 In this connection, two cases 
are worthy of special attention. One, 12 an English case, is gener- 
ally cited as standing for this principle — that speculative profits are 
too remote to be recovered. Yet that was merely intimated by the 
court, not being argued, and as a fact the plaintiff recovered the 
value of a prize for which the defendant's neglect prevented him 
from competing. The other case, 13 which was based on the former, 
seems to stand for the abstract principle that under similar condi- 
tions there can be a recovery of the value of the prize. These 



Watt v. Mitchell, Cas. in Ct. of Session 1157 (Scotland 1839) ; Dunlop v. 
Higgins, 1 H. L. 381 (Eng. 1848)— decided according to the law of Scot- 
land. 

'Archer v. Williams, 2 C. & K. 26 (Eng. 1846) ; The Amiable Nancy, 3 
Wheat. 546 (U. S. 1818) ; Hale, Damages (2d Ed.), p. 103. 

"Sherman Center Town Co. v. Leonard, 46 Kan. 354 (1871) ; Stevens v. 
Yale, 113 Mich. 680 (1897). 

* 1 Sedgwick, Damages, p. 251 ff. 

"Brown v. Smith, 12 Cush. 366 (Mass. 1853) ,' Aber v. Bratton, 60 Mich. 
357 (1886). 

"Leonard v. N. Y. A. & B. Electro-Magnetic Tel. Co., 41 N. Y. 544 
(1870) ; W. U. Tel. Co. v. Hall, 124 U. S. 444 (1887). 

"Watson v. Ambergate N. & B. R. Co., 15 Jur. 448 (Eng. 1851). 

"Adams Express Co. v. Egbert, 36 Pa. 360 (i860). 
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exceptions are interesting in that they typify the difficulties of courts 
in deciding this question without any definite rules. 14 

A recent case on a particular branch of this subject is Johnson 
v. Braham. 15 There the question arose between the principal and 
her agent as to whether the latter was liable, by his negligence, for 
the profits she might have made save for his act. And it was there 
held that the true measure of damages is the loss that would have 
been avoided save for the agent's negligence, and not the amount 
the principal might have made. 18 In cases of this character the 
agent must pay the actual loss which necessarily results. 17 While 
in this case the principal was allowed to recover for loss of time, 
that would come under the general principles applicable to contract 
actions generally — that the measure is the actual and proximate 
results, provable with some certainty, arising from the breach of the 
contract. 

R. T. B. 



Evidence — Official Records — Coroner's Inquest — In a 
very recent case not yet reported the verdict of a coroner's jury was 
sought to be introduced as evidence that the deceased had met his 
death in the manner alleged by the plaintiff. Upon the point at issue 
the authorities, while by no means equally divided, are conflicting. 

The reasons for the admission of the verdict of the coroner are 
thus stated by Starkie : * "Such inquisitions are of a public nature, 
and, taken under competent authority to ascertain a matter of 
public interest, are, upon principles already announced, admissible 
in evidence against all the world. They are very analogous to 
adjudications in rem being made on behalf of the public ; no one is 
properly a stranger to them and all who can be affected by them 
usually have the power of contesting them." Such seems to be the 
English practice today. 

In America the result of the cases can be thus summarized. 
( i ) In homicide cases the verdict of the coroner is clearly inadmis- 
sible in every state in the Union except Louisiana. In the last they 
are merely admitted as proof of death. The verdict of the coroner, 

"While these rules were formulated in Hadley y. Baxendale, supra, 
they have been generally accepted since that time, with little, if any, addition. 
See, Cory v. Thames Shipbuilding Co., L. R. 3 Q. B. 181 (Eng. 1868) ; 
Griffin v. Colver, 16 N. Y. 489 (1858) ; Clyde Coal Co. v. P. & L. E. R. 
R. Co., 226 Pa. 391 (1910). 

15 115 L. T. 76 (Eng. 1916). 

■"In ace. Chr. Salvesen Co. v. Rederi Aktiebolaget Nordstjernan, 92 
L. T. 575 (Eng. 1905) ; Bell v. Cunningham, 3 Pet. 69 (U. S. 1830). 

" Cassaboglou v. Gibbs, 48 L. T. 850 (Eng. 1883); Mayne, Damages 
(8th Ed.), p. 641 ff. 

1 Treatise on Evidence, 10th Ed., p. 403. 



